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UN Security Council Resolution 242, drafted to deal with the conse-
quences of the 1967 war, left the outstanding issues of 1948 unresolved.
For the first time, new Israeli conflict-resolution proposals that are in
principle based on 242 directly involve Palestinian citizens of Israel.
This essay explores these proposals, which reflect Israel’s preoccupation
with maintaining a significant Jewish majority and center on popula-
tion and territorial exchanges between Israeli settlements in the West
Bank and heavily populated Arab areas inside the green line. After
tracing the genesis of the proposals, the essay assesses them from the
standpoint of international law.

UNITED NATIONS SECURITY COUNCIL Resolution 242, adopted unanimously in the

aftermath of the 1967 war, did not deal with unresolved issues relating to the

1948 war except through its reference to the refugee problem and border is-

sues. With regard to the latter, the resolution states that the “establishment

of a just and lasting peace in the Middle East” should include, inter alia, the

“termination of all claims or states of belligerency and respect for and acknowl-

edgement of the sovereignty, territorial integrity, and political independence

of every State in the area and their right to live in peace within secure and

recognized boundaries free from threats or acts of force.”

The border disputes between Israel on the one hand and Egypt and Jordan on

the other were largely settled in peace agreements signed between the parties

in 1978 and in 1994, respectively. Final borders with Syria and Lebanon have

yet to be negotiated. What concerns us here are the borders between Israel and

the promised Palestinian state, which under the Oslo agreements (themselves

based on Resolution 242) are to be negotiated between the parties as one

of the final status issues. Yet almost immediately after the 1967 war, and even

before the signing of Resolution 242, the Israeli government unilaterally altered

the established border—the “green line”—by annexing East Jerusalem and an
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extensive hinterland of West Bank territory. Soon after, it set about “creating

facts on the ground” through the establishment of settlements. Today, these

settlements, together with military and other infrastructure, account for almost

40 percent of the territory of the West Bank.1 Israeli leaders from across the

political spectrum have been explicit not only about their intentions to ignore

the green line, but also about their determination to permanently annex the

large West Bank settlements and their 450,000 illegal residents.

U.S. President George W. Bush explicitly endorsed this intended annexation

in his April 2004 exchange of letters with Israeli Prime Minister Ariel Sharon.2

Furthermore, President Bill Clinton implicitly supported this idea during the

final status talks that took place under his auspices in 2000. Under Clinton, the

notion of “territorial swaps” to compensate the Palestinians for the planned

annexations came into the picture, as his December 2000 proposal for a final

Israeli-Palestinian settlement called for the Israeli-annexed West Bank settle-

ments to be compensated for by handing “territories within Israel proper”3

over to the Palestinians. Since that time, the swap idea has evolved, with the (un-

inhabited) territories within Israel now becoming populated territoires within

Israel—specifically, an area near the green line known as the “Triangle,” which

is heavily populated by Palestinian citizens. While the territorial/population

exchange has not to date been formally proposed, it has been openly endorsed

by Likud, Kadima, and Labor leaders alike. It is within this context that negoti-

ations for a Palestinian-Israeli final settlement—still ostensibly based on Resolu-

tion 242—has come to involve, at least potentially, Palestinians who remained

in what became Israel in 1948.

THE POLITICS OF DEMOGRAPHICS

Despite the exodus of some three-quarters of the Arab Palestinian popula-

tion of what became the State of Israel in 1948—the result of clear and long-

standing policies of population transfer and dispossession4—successive Israeli

governments have maintained an obsession with demographic balance (or im-

balance) between Jews and Arabs in historic Palestine.5 Even with large waves

of Jewish-only immigration to Israel, Palestinians in Israel continue to consti-

tute about one-fifth of the total population. Demographic considerations have

thus become a primary strategic concern of the Israeli government, as its overt

and covert acts of discrimination against and collective dispossession of the

Palestinian minority are habitually justified on national security grounds and

within the context of preserving Israel’s Jewish character. Because Israelis take

great pride in their state’s democratic image, mainstream Israeli politicians have

generally avoided voicing concerns about the demographic threat posed by its

Palestinian citizens. Public statements on the “demographic problem” have for

the most part been carefully vetted to exclude any pronouncements that might

suggest that Israel’s treatment of Palestinians in Israel is racially motivated.

Though population transfer has a long pedigree in Israel,6 the idea lay

dormant—or at least outside the bounds of public discourse—for some years.

(Its revival in the wake of the 1967 war mainly concerned the Palestinian
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population of the newly occupied territories,7 not the Palestinian citizens of

Israel.) Within Israel proper, population transfer ideas were generally proposed

by right-wing politicians such as Meir Kahane in the mid-1980s and Rahvaam

Zeevi in the 1990s. Their ideas were publicly rejected by the so-called liberal

Zionist left in Israel, which did not, however, take issue with the ultimate aim

of these ideas: the preservation of Israel as a Jewish state in which Jews enjoy

not only numerical advantage but also political and economic privileges not

given to non-Jews. Nevertheless, the idea of population transfer was muted in

mainstream circles for many years.

There were several reasons for this. First, it was assumed that Israel’s laws

prohibiting the return of Palestinian refugees, coupled with continuing Jewish

immigration, would maintain a ratio in the population where the Jews would

vastly outnumber the Palestinians. Second, the international community has

become less tolerant of forced transfer and displacement (as witnessed in the

Bosnian case in the 1990s), and international law has become more rigid in this

area. Third, the Palestinian citizens of Israel have largely been law-abiding and

Israeli liberalism long held
that drastic measures such

as population transfer
were unnecessary and that

the state could afford to
provide civic equality to

the Palestinians.

for the most part quiescent, despite Israel’s discrimi-

natory and draconian policies. Fourth, the fact that the

Palestinian minority has voting rights (however blatantly

second-class their actual status) has been of use to Is-

raelis in showcasing their democracy compared to the

undemocratic regimes in the Middle East. As a result of

these factors, Israeli liberalism long believed that dras-

tic measures such as transfer were unnecessary and that

the state could afford to provide civic equality to the

Palestinians.

Over the past decade, however, two of the main assumptions have been

overturned, giving rise and legitimacy to the call to find “legal” ways to reduce

Israel’s Palestinian population, particularly within the “respectable” framework

of a future political settlement with the Palestinians of the West Bank and Gaza

Strip. The first assumption to be overturned was that Jewish demographic su-

periority would continue indefinitely. Recent demographic studies have shown

that by the year 2020, Palestinians will outnumber Jews in historic Palestine.

For example, Sergio DellaPergola of Hebrew University, Israel’s foremost de-

mographer, found in 2003 that according to the medium projection, the total

population of Israel and the Palestinian territories would be about 14.35 million

by 2020, including 6.7 million Jews; in other words, Jews would comprise 44

to 47 percent of the total population. By 2050, again according to the medium

projection, the combined total population of Israel, the West Bank, and Gaza

would reach 26.58 million, including 8.78 million Jews, or about 33 percent

of the total population.8 According to Israel’s Bureau of Statistics, the number

of Jewish immigrants arriving in Israel in 2006 was the lowest since 1988, a

decrease of 9 percent from 2005.9

Confirming this demographic trend is the Jerusalem-based Jewish People

Policy Planning Institute (JPPPI), chaired by none other than former longtime
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U.S. chief envoy for peace in the Middle East Dennis Ross. In its most recent

annual assessment, JPPPI noted that “Demographic trends among Jews and

Palestinians, combined with the rapid spread of ideas that undermine Israel’s

legitimacy, threaten the nature of Israel as a Jewish state and homeland for the

Jewish People and its centrality to the Jewish People.”10 The organization also

notes that “Most Jews have already left the countries where their conditions,

economic and political, were less attractive, and the vast majority reside today

in fairly developed and democratic societies where the pressures to leave are

not overwhelming.”

The second assumption to have been called into doubt concerns the con-

tinuing “quiescence” of Israel’s Palestinian citizens as a result of what Israeli

Arabists and security officials call increasing “radicalization” and “Islamic and

national militancy,” especially in the last decade, and in light of the outbreak

of the second intifada. Since the mid-1990s, the Palestinians have been more

focused on their future status within Israel and have begun to challenge sacred

cows such as Israel’s self-definition as a Jewish state and its ramifications for

their status. Today, the demand that Israel should become a “state for all its

citizens” has become so mainstream that Israel’s head of General Security Ser-

vices, Yuval Diskin, warned Prime Minister Ehud Olmert that the radicalization

of Israel’s Arab citizens constitutes a ”strategic threat to the state’s existence.”

Diskin added that ”the proliferation of the visionary documents published

by the different Arab elites in Israel is particularly worrisome, [because] the

documents are united by their conception of Israel as a state for all its citizens

and not a Jewish state.”11 The documents referred to by Diskin, essentially a

series of political manifestos, actually represent quite a mainstream political

consensus among the Palestinians in Israel. Above and beyond recognition

as a national homeland minority with collective rights and self-administration

in their own community affairs, the basic demand is for a genuine, inclusive,

consensual democracy with equal rights for all citizens of the state. These

documents represent a resounding confirmation of the passage from reactive

to proactive political action, and of the growing trend within the Palestinians

in Israel to “get their house in order” and to press ahead with a clear agenda for

change.12

Over the years, Israel has managed to build considerable international sup-

port for its “concerns” about demographic changes that threaten its structure

as an ethnic-religious Jewish state with exclusive privileges for Jews. These

privileges most prominently involve access to citizenship (the Law of Return);

land and housing (under the colonial land regime); and economic and political

power. All U.S. presidents, including Jimmy Carter, have expressed unques-

tioned support for Israel’s wellbeing as a Jewish state.13 Even the late Palestinian

leader Yasir Arafat found it expedient to write in a 2002 op-ed in the New York
Times, “We understand Israel’s demographic concerns and understand that the

right of return of Palestinian refugees, a right guaranteed under international

law and United Nations Resolution 194, must be implemented in a way that

takes into account such concerns.”14
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TRANSFER TALK: SAME LADY IN A NEW DRESS

Israeli plans and policies regarding the transfer of Palestinian populations

have changed over the years. Israel’s founder, David Ben-Gurion, had said that

accepting the 1947 partition plan was only a first step toward gaining full

control over greater Israel. It was at his insistence that Israel’s Declaration

of Independence did not define the borders of the newly declared state so

as to keep the option for future expansion open.15 By the time statehood

was declared on 14 May 1948, Israel had already expanded well beyond the

boundaries of the Jewish state allotted by the 1947 UN partition plan, and by

the time the Armistice Agreements were signed in the first months of 1949, it

had expanded even more. To this day, Israel has not legally set its borders.

The new territories occupied during the 1967 war, while bringing new op-

portunities, also brought challenges. In fact, months before the war, the Israeli

military and political leadership had discussed the scenario of what to do with

the population of the West Bank and Gaza should Israel go to war with its

neighbors and occupy the rest of the territory between the Jordan River and

the Mediterranean Sea.16 Though more than 300,000 Palestinians left the West

Bank and Gaza (most under strong “encouragement”) during and in the imme-

diate wake of the war, it was not enough to make a real difference. If Israel were

to remain “democratic,” outright annexation of the West Bank and Gaza would

have had to entail voting rights for the Palestinian residents. This was out of

the question, because it would jeopardize Israel’s structure and composition as

a Jewish state. Thus, over time, Israeli leaders have come to resign themselves

to making future territorial concessions both in response to international pres-

sure after the passage of Resolution 242 and because some concessions would

be necessary if ever they wanted the Arab states and the world to recognize

Israel’s legitimacy. (Even Ariel Sharon eventually conceded what Yitzhak Ra-

bin had come to understand in the early 1990s: that the choice was between

“completeness of the land without a Jewish State” and a “Jewish State without

the completeness of the land.”17) Whatever territorial concessions would have

to be made, however, Israel was determined from the outset to retain control.

Yigal Alon, a leader of the Labor party and Israel’s deputy prime minister in

1967, came up with a plan (known as the Alon Plan) in the months following

the war that essentially carved up the West Bank into two zones surrounded

by Israeli controlled “buffers.” Not surprisingly, today the West Bank is divided

into three main zones surrounded by Israeli settlements and the segregation

walls and barriers.

Israel was not as successful as it would have liked in transferring Arabs

out of the newly occupied territories in 1967. Where it did succeed was in

designing a policy of population transfer into the occupied territories—moving

Jewish citizens from Israel itself to the territories as settlers. As noted above,

this policy—a clear violation of international law and the Geneva Conventions,

and a war crime under the Rome Statute of the International Criminal Court—

began almost immediately. Today, the population of those settlements is close
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to 450,000, living mainly in settlements in East Jerusalem and three large set-

tlement blocs: Ma’ale Adumim, Gush Etzion, and Ariel.

Israel’s contention is that the large settlement blocs must be annexed to make

a deal with the Palestinians acceptable to the Israeli public; the annexations

would also serve, it is claimed, as security buffer zones. The construction of the

“separation barrier,” whose stated rationale was security, was in fact engineered

to conform to the so-called “reality on the ground.” Indeed, Olmert promised

before the elections that made him prime minister that Israel’s borders with

the Palestinians would be finalized by 2010, and that “the course of the fence—

which until now has been a security fence—will be in line with the new

course of the permanent border.”18 The result is that Israel’s borders are being

demarcated on the basis of a unilateral land grab and the contours of illegal

settlements rather than in accordance with Security Council resolutions, in

particular Resolution 242.

POPULATION EXCHANGE RESURFACES

Clinton’s December 2000 proposal for resolving the Israeli-Palestinian

conflict—which became the basis for the subsequent PLO-Israeli negotiations

at Taba in January 2001—contained the first formal written reference to the

territorial swap idea in connection with Oslo final status negotiations. The

Palestinian negotiating position at the failed Camp David summit in July 2000

had clearly been the evacuation of the settlements, which are illegal under

international law. In the face of a solid wall of opposition, the Palestinians re-

luctantly accepted the idea of swapping settlements Israel planned to annex

for territory in Israel. In the follow-up talks at Taba, as reported by EU special

representative Miguel Angel Moratinos, the only “outsider” present,19 the two

sides agreed that “in accordance with the UNSC Res. 242, the 4 June 1967 lines

would be the basis for the borders between Israel and the state of Palestine.”

The document notes that “both sides accepted the principle of land swap but

the proportionality of the swap remained under discussion,” and specifies that

the Israelis were proposing a 6 percent annexation in exchange for 3 percent

of Israeli territory20—the outer limits mentioned in the Clinton proposal. The

paper goes on to state that the Palestinians “stress[ed] the importance of a

non-annexation of any Palestinian villages and the contiguity of the West Bank

and Jerusalem. [Their maps] were predicated on the principle of a land swap

that would be equitable in size and value and in areas adjacent to the border

with Palestine, and in the same vicinity as those annexed by Israel.” The issue,

then, was very clearly the exchange of populated territory in the West Bank

(i.e., the settlement blocs) for empty Israeli territory in the Naqab (Negev).

As the al-Aqsa intifada heated up, the original swap idea began to take a new

turn, and the territorial exchange came to involve Palestinian citizens of Israel

living in the areas close to the green line. The idea found support with individual

politicians of the Right and the Left, including prominent Labor leaders, who

removed their “politically correct” masks for the occasion. One of the first
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public statements regarding possible land and population swaps as part of a

final status agreement came from Labor party member and former minster of

transportation Ephraim Sneh. In an April 2002 symposium at the Washington

Institute for Near East Policy, Sneh said:

Since Israel has to annex a certain part of the West Bank as

part of a final settlement, the idea is to have a land swap. If

we are speaking about territories adjacent to a future border,

they may include populated areas. Of course, I do not mean

areas with Jewish populations. This is an idea that must take

place under consent; we cannot impose it. According to in-

ternational law, we cannot deny anyone his Israeli citizenship

unless he, himself, wants to give it up.21

It is worth noting that in his address, he referred to the transfer idea as

a “technical item.”22 Also in 2002, former Israeli Prime Minister Ehud Barak,

the man behind the “generous offers” made to the Palestinians at the Camp

David summit of July 2000, raised the possibility that a future Israeli-Palestinian

deal could involve the transfer of the town of Um al-Fahm inside Israel to

the emergent Palestinian state. According to Barak, “such an exchange makes

demographic sense and is not inconceivable.” Like Sneh, he stressed that this

“could only be done by agreement” and added that he does not “recommend

that government spokesmen speak of it [openly].”23

In December 2003, Likud party leader Benjamin Netanyahu said: “If there is a

demographic problem, and there is, it is with the Israeli Arabs who will remain

Israeli citizens.”24 Netanyahu’s closest advisor, Uzi Arad, former director of in-

telligence in Mossad, wholeheartedly supported the idea of territorial and pop-

ulation swaps. In an article published in The New Republic in 2005, Arad wrote:

The various land-swap plans proposing a tradeoff of territo-

ries aim to increase ethnic homogeneity and to preserve each

side’s basic territorial reach. In this context, land swaps al-

low an exchange of sovereignty over contiguous population

blocs—Jewish population blocs in the West Bank proximate

to the armistice line and Arab population blocs west and north

of the armistice line. For example, the Gush Etzion and Ariel

blocs and towns in the Jerusalem district could be exchanged

for the towns and surroundings of Um El Fahm, Arara, Bartaa,

Qalansuwa, Taybe, Tira, and Kafr Kassim. A land-swap plan

must be part of a final status agreement between Palestine

and Israel. Indeed, it appears that, without such territorial

exchanges, a final agreement may not be reachable.25

For some time, support for the new version of territorial swap had been

publicly expressed by political leaders outside government. This changed in
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November 2006, when prime minister Olmert appointed Avigdor Lieberman as

minister of strategic threats and deputy prime minister.26 Lieberman has never

hidden his political agenda and openly advocates ridding Israel of its indigenous

citizens, who lived in the country centuries before he himself moved to Israel

from the Soviet Union in 1978.

Lieberman had originally called for the forcible transfer of Palestinian citi-

zens of Israel from their land. (In April 2002, he said that there was “nothing

undemocratic about transfer.”27) But with more respectable forms of the idea

on the table, he “moderated” his stance. In May 2004, he proposed a plan that

called for the transfer to the Palestinian Authority of Israeli territory populated

by Palestinians, while Israel would annex the major Jewish settlement blocs on

the Palestinian West Bank. If applied, his plan would strip roughly one-third of

Israel’s Palestinian citizens of their citizenship. Lieberman’s ideas were echoed

by former U.S. Secretary of State Henry Kissinger, who wrote in December 2004

that Israel should return most of the West Bank, except for 5–8 percent, and

in return, “Israel would transfer some of its current territory to the Palestinian

state. It would be best to transfer territory with significant Arab population

from the northern part of Israel to improve the demographic balance.”28

Lieberman elaborated on his plan, a two-part “solution,” in a March 2006

interview with Ha’Aretz:

One, I would forfeit all of the settlements on the seam between

us and the Palestinian Authority—Um al-Fahm, Bahan Baka al-

Garbiya, Taybe—and exchange them with Jewish settlements

such as Ma’ale Adumim and Gush Etzion. The second part is a

new citizenship law, according to which before the individual

receives an identity card, he will sign a declaration of loyalty

to the State of Israel as a Zionist Jewish state, to the flag, to

the national anthem, to the Declaration of Independence, and

commit to performing military service or alternative service.29

Recently, in September 2007, Israel’s new deputy prime minister told the

Quartet’s Middle East envoy, former British Prime Minister Tony Blair, that “any

attempt to deal with the core issues [borders, refugees, Jerusalem] at the An-

napolis conference will result in the breakup of the coalition and the govern-

ment in Israel.” He stressed that the solution to the Israeli-Palestinian conflict

”must include the Israeli Arabs, in which the basis for a settlement is the ex-

change of territory and populations.”30

Olmert himself has not publicly endorsed the swap, but in April 2007 a

close associate of his within the Kadima party, Member of Knesset (MK) Otinel

Schneller, came out with his “Hong Kong initiative” calling for the transfer to

Palestinian control of Arab villages in the Triangle area in return to the annexa-

tion of largest settlement blocs in the aim of preserving a strong Jewish majority

within Israel’s final borders. His plan, named in reference to Britain’s gradual

transfer of Hong Kong to China, would take up to thirty years to implement
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and would involve allowing Palestinian citizens to maintain their citizenship

and other social benefits, but would require them to obtain permits to work in

Israel and would not allow them to relocate to other parts of the country.31

More significantly, Ha’Aretz reported in August 2007 that Olmert was exam-

ining a new framework for peace put forward by Israel’s new president Shimon

Peres when he was still vice premier that included “various options of exchang-

ing settlement blocs with Arab community blocs within Israel, in agreement

with the residents.”32 According to the report, the Peres plan calls for a territo-

rial exchange where the amount of land in Israel to be traded would be equal

to that of the annexed settlements. Under the plan, “areas in Israel heavily

populated by Israeli Arabs—such as the region around Um al-Fahm—would be

transferred to the PA.”33 The article precipitated a fury among Israel’s Palestinian

citizens, prompting MK Muhammad Baraka, chairman of the Hadash party, to

go to Ramallah to confer with Mahmud Abbas on the matter. Following the

meeting, Abbas declared that he opposed a land swap involving any territory

inhabited by Palestinian citizens within the framework of a peace deal.34

The area of Um al-Fahm, also known as the North Triangle, has a population

of over 200,000 Palestinian citizens. During the 1948 war, the area was held by

the Iraqi forces, who turned it over to King Abdallah of Jordan, whose forces

controlled the rest of the West Bank, when they withdrew after the fighting

ended. Abdallah in turn surrendered the area to Israel after massive diplomatic

pressure and threats to use force if the area were not ceded.35 Under the terms

of the Israel-Jordan 1949 Armistice Agreement (Article 6), Israel would receive

a territory in the area known as Wadi Ara and the Little Triangle in exchange

for territory in the southern hills of Hebron in the West Bank, which remained

under Jordanian control.

The idea of population exchange between Palestinian citizens of Israel and

Jewish citizens in the Israeli settlement blocs close to the 1967 green line will

likely enjoy wide support from almost the entire Israeli political spectrum.

The idea of population
exchange between

Palestinian citizens of
Israel and Jewish citizens
in Israeli settlement blocs
close to the green line will
likely enjoy wide support

from almost the entire
Israeli political spectrum.

According to 2006 opinion poll conducted by the Israel

Democracy Institute, 62 percent of the polled Jewish

citizens want the Israeli government to encourage

Palestinian citizens to leave the country.36 In December

2005, the Peace Index of the Tami Steinmetz Center

for Peace Research found that 48 percent of the Jewish

population supported the idea of territorial and pop-

ulation exchange in the framework of the Permanent

Status Agreement, with only 37 percent opposed.37 To

the question “What if it turned out that the Arab citizens

of Israel who live in the Triangle oppose the transfer

of their communities to Palestinian sovereignty?”, 33 percent of all interviewees

answered that they would nevertheless support the territorial exchange, while

45 percent responded that in this case they would oppose it, and 21 percent had

no opinion on the matter. Among the Arab interviewees, 21 percent supported

territorial exchanges of the kind described, 68 percent opposed them, and the
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rest had no opinion. Only 12 percent favored such an exchange if the residents

were against it, while 81 percent opposed it.

Population exchange within the framework of a peace settlement serves a

number of Israeli objectives. First, annexing the main settlement blocs to Israel

(thereby avoiding forced evacuation of the illegal settlements) would assure

the Israeli government the political support it needs to conclude a deal with

the Palestinians. Second, by transferring close to 200,000 Arab citizens to the

control of the Palestinian Authority, Israel would temporarily ease its demo-

graphic problem.38 Third, making the population swap part of a peace agree-

ment would almost certainly soften international criticism or condemnation

that would normally attend the revocation of citizenship. Finally, the exchange

would send a clear message to the Palestinian minority, reminding them of their

conditional status and legitimizing such innovations as loyalty tests. Palestinian

citizens would be forced to choose between living as second-class citizens in a

state officially defined as the state of the Jewish people, or becoming stateless

people—or at best, residents of the new Palestinian entity in the West Bank.

This last point was clearly articulated by Israel’s foreign minister, Tzipi Livni,

one week before the Annapolis conference:

It must be clear to everyone that the State of Israel is a national

homeland for the Jewish people. . . . The future Palestinian

state should be the response to the national aspirations of the

Palestinian people wherever they are—even those who chose

to be citizens with equal rights of the Jewish and democratic

state that will respect their individual rights, while their na-

tional rights will be expressed by the Palestinian state.39

The proposed population swap differs in one major respect from earlier

examples of population exchange such as the 1923 Exchange Convention be-

tween Greece and Turkey concerning their respective nationals residing in the

other’s country. Whereas in the Greek-Turkish exchange, the affected popu-

lations were uprooted, forced to leave behind their homes for a country that

in most cases they had never seen, the current proposal does not involve the

actual physical displacement or deportation of the Palestinian citizens in ques-

tion, who would remain in their homes and lands. Rather, it is the border that

would move westward, putting them under the control and legal jurisdiction of

the Palestinian Authority. Nonetheless, as will be discussed below, such a deal

raises serious legal problems and demands heightened scrutiny, as the ultimate

result of the border change would be to strip those who live in the affected

area of their Israeli citizenship.

PEACE AGREEMENTS AND POPULATION EXCHANGES

Population exchange treaties are naturally suspect and have little place

within the post-World War II international human rights system, which places

far greater emphasis on the rights of individuals. Moreover, the discretion of
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parties to conclude such agreements is not unlimited. Such agreements be-

come even more problematic when they address a situation of faits accomplis,
where established facts on the ground (e.g., the settlements, infrastructure, and

separation wall) dictate the agreement rather than good-faith negotiations.40

The overwhelming asymmetry of power between the negotiating parties—the

fact that one is a powerful state (largely backed by Western powers) and has

been the occupying power for past forty years, while the other is basically

a non-state actor that has been exercising certain functions under the direct

control of the occupying state41—also raises serious questions concerning the

validity of any agreement reached.

Thus far, no proposal has been made public, and the details of the various

plans for population swaps have not been fully disclosed. What the various

plans seem to share is a scenario in which the Arab citizens of the Wadi Ara

area lose their Israeli citizenship. The feasibility of such a proposal is contingent

on two main factors. First, there is the consent of the Palestinian negotiators,

who have expressed opposition to (or at least misgivings about) the idea, but

who may in the end be incapable of resisting the swap if Israel makes it a

condition for reaching a peace deal that the Fatah-led Palestinian leadership

is determined to conclude. Second is the informed consent and support of

the affected collective, namely the Palestinians citizens of Israel who live in

these areas. A 2004 opinion poll among Arab residents of the Triangle region

found high levels of opposition to the idea of population and land exchange.

The survey results showed that 96 percent of the respondents were aware of

the plans and that 91 percent opposed them, 67 percent “strongly.”42 Israelis,

whether for or against the plans, are quick to interpret this opposition as an

indication that the Palestinian citizens realize they are better off in Israel. As

Amnon Rubenstein put it, “It may not be easy being a minority, especially an

Arab minority in a Jewish state. But it is still possible that Israel—despite all its

liabilities—has proven [sic] to the Arabs who live here that is preferable to be

a minority in a democracy—even an imperfect one—than to be a majority in a

dictatorship.”43 But the choice suggested by Rubenstein is false. The choice is

not between living in a democracy (even as second-class citizens) and living in

a “dictatorship” (for the Palestine Authority, “despite all its liabilities,” has never

been one), but between second-class citizenship in Israel and living in an entity

that may be called a state, but which is in fact a modified form of Israeli military

occupation. What would be offered under such a plan is not citizenship in an

established state with functioning laws, but “citizenship” in a truncated entity

without real sovereignty (including control over vital natural resources such

as water), access to the outside world, or even secure passage between the

various parts of the entity. It is interesting to note that if the Palestinians were

to advocate for territorial autonomy or were to endorse a separatist agenda,

they would immediately be called by a majority of Israelis as traitors and disloyal

to their state.

While the consent of the affected residents is paramount, it should be noted

that a territorial/population exchange affects the entire Palestinian community
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in Israel. The Palestinian leadership in Israel has expressed outrage at the idea,

considering it a new scheme to further delegitimize the status of the commu-

nity and its struggle for equal rights in Israel. The leadership’s opposition is

shared by the majority of Palestinians in Israel: In a 2005 poll of Arab citizens,

68 percent of the respondents opposed territorial exchange, while 21 percent

supported the idea; a more recent poll found that 73 percent think that the

Palestinian side in the negotiations has no right to agree to annex towns and

villages in the Triangle to the Palestinian Authority in exchange of annexation

of the settlement blocks to Israel, while 17.5 percent believe it does have that

right.44 The rejection involves important matters of principle. A settlement

on this basis by no means constitutes anything approaching a just solution

to the Palestinian question, and it does not address the Palestinian minority’s

concerns, such as the right of Palestinian refugees (including those internally

displaced within Israel itself) to return. The equation implicit in the exchange—

law-abiding citizens of one state traded against illegal settlers on usurped land

imposed by an illegal occupier, whose immunity and protection they enjoy—

is morally repugnant. Most important, such a deal would make the position

of the remaining community even more insecure, underlining the precarious-

ness of their situation as conditioned citizens and in the shadow of threat of

transfer.

BORDER ALTERATION AND REVOCATION OF ISRAELI CITIZENSHIP

Even in the unlikely event that a land swap along the lines discussed would

pass a local referendum, the agreement of which it would be part would raise

a host of problematic moral and legal issues. The fact that previous agreements

negotiated between the PLO and Israel failed to incorporate human rights pro-

tections and international humanitarian standards—and failed to guard against

their rampant abuse45—raises important concerns. Another problem pertains

to those citizens of the affected area who would both oppose the revocation

of their citizenship and refuse to leave their communities to physically relocate

to Israel.

Although Israel has never defined its own legal borders, the green line has

been considered its de facto border ever since 1967. Indeed, Resolution 242

recognized and confirmed the green line as Israel’s frontier.46 This recognition

effectively ended the unresolved status of the armistice cease-fire lines (which

had left room for Arab claims), Israel having conquered more than half the

territory allotted to the Arab state by the UN partition resolution. The July

2004 advisory opinion of the International Court of Justice regarding the con-

struction of the wall in the West Bank also confirmed the green line as the

internationally recognized border under Resolution 242.47 In the view of the

ICJ, the tragic situation in the region can be brought to an end only through

implementation, in good faith, of all relevant Security Council resolutions.48

Therefore, to be acceptable under international law, any alteration to the 1967

borders has to be approved by the Security Council and—some would even
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argue—by the General Assembly, which has inherited the authorities of the

League of Nations which created the British Mandate in Palestine.49

The consequence of the border change, as noted, is that tens of thousands

of Palestinian citizens included in the land swap would have their citizenship

Tens of thousands of
Palestinian citizens

included in the land swap
would have their

citizenship revoked.
International law

unequivocally prohibits
making a person stateless

as a consequence of
revoking citizenship.

revoked. Although sovereign states normally enjoy a

great deal of freedom in formulating their own immi-

gration and naturalization policies (including the revoca-

tion of citizenship), international law does establish cer-

tain limits. Under international law, it is unequivocally

prohibited to make a person stateless as a consequence

of revoking citizenship. International law is particularly

relevant when the act of revocation or deprivation of

citizenship is arbitrary, collective, discriminatory, and

affecting a specific national, religious, or ethnic group.

In most countries, revocation of citizenship is tolerated

under very limited circumstances—for example, when

naturalization has been obtained by fraud.

International human rights law provides special protection from discrim-

ination. For example, under the International Covenant on Civil and Politi-

cal Rights (ICCPR), every state is “to respect and to ensure to all individu-

als within its territory and subject to its jurisdiction the rights recognized in

the present Covenant, without distinction of any kind, such as race, colour,

sex, language, religion, political, or other opinion, national or social ori-

gin, property, birth, or other status.” States cannot derogate from their obli-

gation to protect everyone from discrimination, even in times of declared

emergency.50

Moreover, Article 9 of the UN Convention on the Reduction of Statelessness

provides that “A contracting state may not deprive any person or group of

persons of their nationality on racial, ethnic, religious, or political grounds.” The

International Convention on the Elimination of Racial Discrimination further

links the right to nationality with the right to equal treatment for all people and

the prohibition of discrimination. The right of option and opting out should

be respected and exercised at all times, regardless of whether the negotiating

parties agreed to the population exchange, and regardless of whether it was

approved in a referendum.51 Moreover, the proposed population and territorial

swaps raise other general human rights concerns in relation to the effect of

such an exchange on the Palestinian population. A number of specific rights—

above all, the right to self-determination, the right to vote and to be elected,

freedom from discrimination, equality before the law, equal protection by the

law, and the right to social security and adequate standard of living, health, and

education—are protected under several international human rights treaties that

have been ratified by the State of Israel.52

Under the Israeli Citizenship Law of 1952, the interior minister enjoys un-

fettered authority to revoke someone’s citizenship under three circumstances:

(a) illegally—without official permission—leaving the country to an enemy
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state;53 (b) commission of an act constituting a breach of loyalty toward the

state; (c) naturalization obtained by fraud. Although this law was rarely used54

and the interior minister’s authority was determined by the Supreme Court

of Israel as drastic and extreme and thus to be avoided, revocation of citi-

zenship under Israeli law remains viable and plausible, especially when the

Palestinian Authority or any future Palestinian entity can easily be reclassified

as an “enemy state.”55 Not coincidentally, in October 2007 a new bill pre-

sented by Likud MK Gilad Erdan that would allow courts to strip Israelis of

their citizenship for committing “an act that constitutes a breach of loyalty

to the State of Israel” passed the first reading. The Israeli government had

expressed its support for the bill, and the Justice Ministry was asked to formu-

late a comprehensive government bill that will be attached to Erdan’s private

bill.56

In July 2003, in what appeared to be a complementary step in response

to the demographic hype, the Knesset enacted the Citizenship and Entry into

Israel (Temporary Order) Law, which categorically prohibits the minister of

the interior from granting any kind of residency in and citizenship of Israel

to Palestinians from the occupied territories who are married to Israeli citi-

zens or have Israeli children.57 Despite world condemnation and very strong

opposition from the Palestinian minority, the temporary order, with minor

amendments, was renewed several times and has been approved by the Israeli

Supreme Court.58

In conclusion, the Israeli obsession with demography has made Israeli lead-

ers from the Left and the Right active in seeking ways to separate from the

Palestinians in order to maintain a state with a solid Jewish majority over more

than 80 percent of historic Palestine. Resolution 242 has been significantly

weakened and materially violated by Israel’s creation of facts on the ground, in-

cluding the creation of settlements, the confiscation of property, the unilateral

annexation of land, and, more recently, the construction of the separation wall.

That said, Resolution 242 remains the baseline for the future borders between

Israel and the Palestinians as affirmed by the ICJ advisory opinion, and any

alteration to the green line border, whether in terms of territory or population

exchange, will have serious ramifications. Territorial swap, especially of land

that has been acquired in violation of international law, is already problematic,

but its consequences can be dealt with in a justly concluded peace agreement.

However, population swaps are inherently flawed and legally suspect and raise

grave concerns under international law—especially if they are racially moti-

vated by the demographic interests of the stronger party. Although at present

an imposed and involuntary territorial and population swap might be legally

and politically inconceivable, the very fact that it is on the table and endorsed

by the Israeli political mainstream clarifies the underclass status of the Pales-

tinians. Palestinian citizens will be forced to choose between two evils: living

as second class citizens in a state officially defined as the state of the Jewish

people, or becoming stateless people—at best residents of the new Palestinian

entity in the West Bank.
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